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A.IDENTITY OF PETITIONER

James Thomas asks this Court to accept review of the Court of
Appeals decision terminating review designated in part B of this
petition.

B. COURT OF APPEALS DECISION

Pursuant to RAP 13.4(b), petitioner seeks review of the
unpublished Court of Appeals decision in State v. James Ellis Thomas.
No. 73654-0-1 (October 3, 2016). A copy of the decision is in Appendix
A. The Court of Appeals denied Mr. Thomas’s Motion for
Reconsideration and Motion for Publication on October 28, 2016. A
copy of the Court’s order denying the motions is in Appendix B.

C. ISSUE PRESENTED FOR REVIEW

A police officer may not render a personal opinion about the
guilt of the defendant. Such an improper opinion violates the
defendant’s right to a fair trial and right to a jury trial. Here, a police
officer rendered an improper opinion regarding the truthfulness of Mr.
Thomas. Is a significant question under the United States and
Washington Constitutions involved where the officer’s improper
opinion violated Mr. Thomas’s right to a fair trial and right to a jury

trial, thus requiring a new trial?



D. STATEMENT OF THE CASE

On December 14, 2013, James Thomas entered a Fred Meyer
store in Everett. 3/16/2015RP 141. Mr. Thomas was seen trading his
old shoes for a new pair and also selecting several items and putting
them in the backpack he carried. 3/16/2015RP 145-48. As Mr. Thomas
walked out of the store, he was immediately confronted by two loss
prevention employees of the store, Patti Owen and Patric Trattles.
3/16/2015RP 158; 3/17/2015RP 292-94. Mr. Thomas agreed to go back
into the store with these employees. Ms. Owen took possession of Mr.
Thomas’s backpack. 3/16/2015RP 159; 3/17/2015RP 295.

Mr. Thomas had personal belongings in the backpack, and as he
and the two employees went back into the store, Mr. Thomas tried to
take his backpack back. 3/16/2015RP 159-61; 3/17/2015RP 295-96.
Mr. Thomas began leaving the store followed by Ms. Owen, who
claimed she was trying to talk Mr. Thomas into returning. 3/16/2015RP
161; 3/17/2015RP 297. According to Ms. Owen and Mr. Trattles, Mr.
Thomas returned to the store at a fast pace attempting to regain his
backpack and confronted Mr. Trattles. 3/16/201SRP 163-64;
3/17/2015RP 302. According to Mr. Trattles, Mr. Thomas threatened

him, then swung his fist at Mr. Trattles, striking his hand. 3/16/2015RP
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165-67; 3/17/2015RP 305-07. Mr. Thomas walked away and was
arrested by police a short time later. 3/16/2015RP 171; 3/17/2015RP
267-68.

Mr. Thomas was charged with first degree robbery. CP 134.
During the cross-examination of Ofticer McCourt, the police officer
who arrested and spoke with Mr. Thomas following his arrest, Mr.
Thomas inquired into the quality of the officer’s investigation:

Q: Okay. You testified that you went through this

conversation with Mr. Thomas, asked him about what

had happened, and got various responses, and then 1

think you testified you verified it by going through it

again with him?

A: Yes.

Q: Is that correct?

A: Yes.

Q: So if I'm understanding you correctly, you had asked

him once, and then you reviewed those answers with him

again, and he confirmed those were his answers?

A: Yes.

Q: Is that a fair characterization of what had happened?

A: Yes.

Q: Did you ever go to the address that Mr. Thomas had
given you as his home address? Did you ever go there?

A: No.

I



Q: Were you able to confirm that that was or was not his
address?

A: No.

Q: And were you able to get in touch with anybody at his
work or anywhere that -- he had said he had done some
electrical work, did you follow up on that line of inquiry
at all and contact any of his employers, for instance?

A: No.

Q: Did you give a call to Mr. Thomas® girlfriend who
you said had -- or your testimony was that he said he had
picked those shoes up for her. Did you call his girlfriend
by any chance?

A: No.

Q: Did you review any bus surveillance footage, from

the Everett bus that he said he went and saw -- or went

and took, rather, to get from this location?

A: No.

On redirect, the prosecutor followed up on this line of
questioning:

Q: So why do you go over statements again after you've

gotten them from a defendant or a witness? What’s the

purpose?

A: To ensure that I wasn't misunderstanding what he was
saying, that [ was characterizing his statements correctly.

Q: As far as counsel asked you about checking on the
bus, checking on the address, checking on the girlfriend,
why didn’t you do those things?



A: They -- honestly, they weren't believable.
3/17/2015RP 274-75 (emphasis added). Mr. Thomas immediately
objected and the court sustained the objection. /d.

At the conclusion of the trial, Mr. Thomas was convicted as
charged. CP 44. Prior to sentencing, Mr. Thomas moved for a new trial
on among other grounds, that the improper opinion by Officer McCourt
was so prejudicial that it required a new trial. CP 38-39; 4/14/2015RP
5-6. In denying the motion, the court noted: “I’'m going to deny the
motion. I do think that the Demery case is on point.” 4/14/2015RP 12.

On appeal, the Court of Appeals accepted the State’s concession
that the officer’s testimony was an improper opinion but that it was not
relevant, thus not a serious irregularity. Decision at 7-8. In light of its
ruling, the Court affirmed Mr. Thomas’s conviction and sentence. Id. at
13.

E. ARGUMENT ON WHY REVIEW SHOULD BE GRANTED

The improper personal opinion of Officer McCourt
concerning the guilt of Mr. Thomas required a new

trial.

The role of the jury is to be held “inviolate.” U.S. Const. amend.

VI; Const. art. I, §§ 21, 22. The right to have factual questions decided

by the jury is crucial to the right to trial by jury. Sofie v. Fibreboard

W



Corp., 112 Wn.2d 636, 656, 771 P.2d 711 (1989). Under the
Constitution, the jury has “the ultimate power to weigh the evidence
and determine the facts.” State v. Montgomery, 163 Wn.2d 577, 589-
90, 183 P.3d 267 (2008), quoting James v. Robeck, 79 Wn.2d 864, 869,
490 P.2d 878 (1971). The credibility of a witness is one such jury
question. State v. Whelchel, 115 Wn.2d 708, 724, 801 P.2d 948 (1990).

In addition, an accused is guaranteed the right to a fair trial by
an impartial jury. U.S. Const. amend. VI; Const. art. I, §§ 3, 21, 22.
LLay witness opinion testimony about the defendant’s guilt invades that
right. State v. Johnson, 152 Wn.App. 924, 934, 219 P.3d 958 (2009);
State v. Carlin, 40 Wn.App. 698, 701, 700 P.2d 323 (1985).

Generally, no witness may offer testimony in the form of an
opinion regarding the guilt or veracity of the defendant; such testimony
1s unfairly prejudicial to the defendant “because it ‘invad[es] the
exclusivé province of the [jury].” City of Seattle v. Heatley, 70
Wn.App. 573, 577, 854 P.2d 658 (1993), citing State v. Black, 109
Wn.2d 336, 348, 745 P.2d 12 (1987).

Admitting impermissible opinion testimony regarding the
defendant’s guilt may be reversible error because admitting such

evidence “violates [the defendant’s] constitutional right to a jury trial,



including the independent determination of the facts by the jury.”
Carlin, 40 Wn.App. at 701; see also Dubria v. Smith, 224 F.3d 995,
1001-02 (9th Cir., 2000) (suggesting that the admission of taped
interviews containing police statements challenging the defendant’s
veracity may also violate the defendant’s right to due process), cert.
denied, 531 U.S. 1148 (2001).

In determining whether such statements are impermissible
opinion testimony, courts consider the circumstances of the case,
including the following factors: “(1) ‘the type of witness involved,’ (2)
‘the specific nature of the testimony,’ (3) ‘the nature of the charges,’

(4) *the type of defense, and’ (5) ‘the other evidence before the trier of
tact.”” State v. Demery, 144 Wn.2d 753, 758-59, 30 P.3d 1278 (2001),
quoting Heatley, 70 Wn.App. at 579.

There are some areas which are clearly inappropriate for opinion
testimony in criminal trials, particularly expressions of personal belief,
as to the guilt of the defendant, the intent of the accused, or the veracity
of witnesses. Demery, 144 Wn.2d at 759; State v. Farr-Lenzini, 93
Wn.App. 453, 463, 970 P.2d 313 (1999). This is especially true for
police officers because their testimony carries an “aura of reliability.”

Demery, 144 Wn.2d at 765.



The Court of Appeals agreed with Mr. Thomas that the officer’s
statement was an improper opinion. Decision at 7. But, the Court found
the officer’s testimony was not relevant and thus not a serious enough
irregularity to warrant a new trial. Decision at 6-8.

This Court should accept review and determine whether a police
officer’s improper opinion, even when subsequently stricken by the
trial court, is a serious enough error to warrant a new {rial.

F. CONCLUSION

For the reasons stated, Mr. Thomas asks this Court to grant
review and reverse his convictions.
DATED this 23" day of November 2016.
Respectfully submitted,

s/Thomas M. Kummerow

THOMAS M. KUMMEROW (WSBA 21518)
tom(@washapp.org

Washington Appellate Project — 91052
Attorneys for Petitioner
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

Appellant. FILED: October 3, 2016

STATE OF WASHINGTON, ; No. 73654-0-1
Respondent, ; DIVISION ONE
. 3
JAMES ELLIS THOMAS, g UNPUBLISHED
i
)

Cox, J. — James Ellis Thomas seeks reversal of his jury conviction for
one count of first degree robbery. The improper opinion testimony of a State’s
witness was not so egregious that it could not be cured with an instruction and
the trial court promptly gave a proper curative instruction. Accordingly, the trial
court did not abuse its discretion in denying Thomas' motion for a mistrial. And
the issues raised by Thomas in his statement of additional grounds lack merit.
We affirm.

On December 14, 2013, Patti Owens, a loss prevention officer at Fred
Meyer, saw Thomas shopping in the hardware section. She saw him take three
flashlight packages, remove some of the plastic packaging with a tool he had in
his pocket, and put the flashlights into his backpack. Thomas then went to the
shoe department where he tried on a pair of mostly black Fila running shoes with

red letters and red soles. He used his tool to take the security tag off the shoes
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and put the all black shoes that he had been wearing into the empty shoe box.
Wearing the Fila shoes, he took the security tag from a pair of girl's sneakers and
put the sneakers into his backpack. Thomas then went to the grocery section
where he put a gallon of milk and two packages of hot dogs into a shopping cart
and walked toward the exit.

As soon as Thomas was outside, Owens identified herself and confronted
him about taking merchandise without paying for it. Patric Trattles, another loss
prevention officer, was standing close to Owens and Thomas. Owens grabbed
Thomas’ backpack and told him to push the shopping cart back inside the store.
Once Thomas was back in the store, he pushed the cart away and said “[y]Jou
can have the stuff. I'm leaving.” He was still wearing the Fila shoes and he
began demanding that Owens return his backpack. Owens refused because it
contained stolen merchandise, and Thomas ran back outside the store.

Outside the store, Thomas spoke briefly with Trattles, started to walk
away, and then abruptly turned around and approached Owens at a fast pace.
Trattles positioned himself between Thomas and Owens, and Thomas repeatedly
bumped into Trattles’ chest. Thomas told Trattles, “I'm going to knock your ass
out,” and then put himself into a “boxer’s stance” with his hands in closed fists.

Thomas swung his arm towards Trattles’ face and Trattles attempted to
block the blow with his hand. Thomas struck three fingers on Trattles’ hand
causing them to bend back. Trattles testified that Thomas’ punch was “about an

eight” in strength on a scale of one to ten, and the punch caused him to feel pain



No. 73654-0-1/3

and numbness in his fingers. Thomas told Trattles, “I hit you, | hit you” before he
heard the approaching sirens and left.

Police officers found Thomas about three blocks from the Fred Meyer
store. He had a pair of wire cutters and box cutter, and he was wearing the Fila
shoes. Thomas told Officer Matthew McCourt that he had not been to Fred
Meyer that day. He said he had used the wire and box cutters to repair his truck
and he had taken a bus from his truck’s location back to his home in Everett.
When asked about the shoes, Thomas told Officer McCourt that his girlfriend had
picked them up about two weeks earlier.

Officer Michael Keith drove Thomas back to the Fred Meyer store and,
when he took Thomas out of the car, he noticed that Thomas was not wearing
any shoes, but only socks. The Fila shoes were on the floorboard in the back
seat of the patrol car. Keith asked Thomas why he was no longer wearing the
shoes, and Thomas said he did not know what Keith was talking about. Thomas
insisted that he had been wearing white tennis shoes and the police must have
planted the black and red ones.

Thomas was charged with first degree robbery. At the beginning of trial,
the defense conceded that “this is simply a case of shoplifting, no more.” It
acknowledged that Thomas stole items from Fred Meyer but claimed “there is
reasonable doubt that no force or threat of force was used by [Thomas] against
anyone there at Fred Meyer.”

Officer McCourt testified and on cross examination, the defense

questioned him about his failure to investigate Thomas’ claim that his girlfriend
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gave him the shoes and his claim that he had not been to Fred Meyer on the day
in question. During redirect, the State asked Officer McCourt why he did not
confirm Thomas' address, review the bus information, or call Thomas’ girlfriend.
Officer McCourt answered, “They — honestly, they weren't believable.” The
defense objected and the court promptly sustained the objection and told the jury
to disregard the officer's answer. After a discussion off the record and outside of
the presence of the jury, the State questioned the officer without objection:

Q. [D]id you make a decision not to follow up on the information
[Thomas] provided you?

A. Yes.
Q. When did you make that decision?

A. [Wihen Officer Keith was getting [] Thomas out of the back of his
patrol car.

Q. [W]as it based on something you heard at that point?
A. It was based on something | heard and saw, yes.

Q. [W]hat did [Thomas] say or do at that point that made your decision not
to follow through?

A. [He] said that the shoes were not his, and he was wondering
what we had done with his actual shoes.

Q. [W]as that inconsistent with what he had told you earlier?
A. Yes.
Q. How was it inconsistent?

A. [He] said the black and red Fila shoes that he was wearing were
obtained by his girlfriend a few weeks — or a couple weeks prior.[!

! Report of Proceedings (March 17, 2015) at 280-81.
4
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The defense did not call any witnesses, and Thomas did not testify. During
closing arguments, the defense conceded that Thomas stole the Fila shoes from
Fred Meyer, but argued that the evidence pointed to shoplifting, not robbery.
Neither party mentioned any failure of Officer McCourt to investigate Thomas'
claims or the reason for any such failure.

Pursuant to the defense’s request, the jury was instructed on the lesser
included offenses of second degree robbery and third degree theft. The jury
convicted Thomas of first degree robbery.

At the sentencing hearing, Thomas moved for a new trial pursuant to CrR
7.5. He claimed that the officer improperly commented on the credibility of a
witness. He raised an additional evidentiary issue, which is not before us. The
State responded that the improper testimony was only related to the uncontested
theft of the Fila shoes, and Thomas suffered no prejudice by Officer McCourt's
improper statement. The trial court denied the motion deciding that the
prosecutor had not intentionally sought out the comment on Thomas' credibility,
because it came during redirect, and the jury was immediately instructed to
disregard the testimony.

Thomas appeals.

MOTION FOR A NEW TRIAL

Thomas claims he was denied a fair trial because Officer McCourt gave
impro'per opinion testimony as to Thomas' guilt or veracity. He contends the trial
court violated his constitutional rights by denying his motion for a new trial. We

disagree.
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As a general rule, a witness may not “offer testimony in the form of an
opinion regarding the veracity of the defendant’ because such testimony” invades
the province of the jury and “is unfairly prejudicial to the defendant.”? Moreover,
“the testimony of a police officer ‘may be especially prejudicial because an
officer's testimony often carries a special aura of reliability.”3

The trial court immediately struck Officer McCourt's improper testimony
and instructed the jury to disregard it. Therefore, a new trial is only warranted if
the statement was “so egregious” it could not be cured with an instruction.*

In considering whether a trial irregularity warrants a new trial, we consider
three factors: “(1) the seriousness of the irregularity; (2) whether the statement
was cumulative of evidence properly admitted; and (3) whether the irregularity
could be cured by an instruction.” This court reviews the trial court's decision to
deny a motion for a new trial for abuse of discretion.® “An abuse of discretion
occurs only when no reasonable judge would have reached the same
conclusion.”

The State properly concedes on appeal that Officer McCourt's statement
was an improper opinion. However, this testimony, taken in context, was of

limited import because it pertained to something that was not at issue at trial.

2 State v. Hager, 171 Wn.2d 151, 158-59, 248 P.3d 512 (2011) (quoting State v. Kirkman,
159 Wn.2d 918, 927, 155 P.3d 125 (2007)).

3 Hager, 171 Wn.2d at 159 (quoting Kirkman, 1598 Wn.2d at 928-27); State v. Demery,
144 Wn.2d 753, 765, 30 P.3d 1278 (2001) (recognizing that a police officer's testimony carries an
“aura of reliability”).

4 State v. Perez-Valdez, 172 Wn.2d 808, 818, 265 P.3d 853 (2011); see Hager, 171
Wn.2d at 159 (a new trial is not always required when a “witness has invaded the province of the
jury” because, even though improper testimony may touch upon a constitutional right, it may still
be cured with a proper instruction).

51d. at 818 (quoting State v. Post, 118 Wn.2d 596, 620, 826 P.2d 172 (1992)).

61d. at 814.

7 Hager, 171 Wn.2d at 156 (internal quotation marks and citation omitted).

6
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Thomas was charged with robbery, and by the time of trial, he was no
longer disputing that he stole the Fila shoes or that he was present in Fred Meyer
earlier that day. Thus, the officer's statement on redirect that he did not believe
Thomas' inconsistent statements about where he got the shoes or where he was
earlier in the day, was no longer relevant to any disputed issue. The core issue
and disputed element was whether Thomas had used force or the threat of force
or whether Trattles suffered bodily injury. The officer never even investigated
these matters and offered no testimony regarding Thomas’ interactions with
Owens and Trattles or whether Thomas used or threatened force. Officer
McCourt's statement, while improper, was not a serious irregularity because it
was not relevant to any disputed facts.

Because the officer's statement lacked relevance, we disagree with

Thomas that the decision in State v. Jones 2 is “virtually indistinguishable from

[this] matter.” In Jones, the only disputed issue was whether the defendant knew
there was a gun was under his seat. Therefore, “an instruction would not have
cured the harm,” when the defendant said he was unaware of the gun and the
officer said he did not believe him.

Turning to the second factor, the officer's statement was cumulative of
other evidence. This officer did not investigate Thomas’ claims because he did
not believe that Thomas' girlfriend gave him the Fila sneakers or that Thomas
had not been in Fred Meyer that day. There was ample other evidence before

the trier of fact that Thomas stole the shoes and that he had been present in Fred

8117 Wn. App. 89, 68 P.3d 1153 (2003).
? Jones, 117 Wn. App. at 92.
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Meyer that day—including Thomas’ own admission, testimony from Owens, and
a videotape showing as much.'®

Given the context of Officer McCourt's statement, its lack of relevancy to
any disputed issue, the other evidence, Thomas' own admission on these
matters, and the immediate curative instruction given by the trial court, we
conclude that “the trial court did not abuse its discretion in denying a new trial.”"

COSTS

Thomas asks this court to deny the State its appellate costs due to his
continued indigency.'? We note that an order of indigency was filed in the trial
court, and the record does not reflect any findings by the trial court that Thomas’
financial condition has improved. Unless a trial court finds that an indigent
defendant's financial condition has improved, we presume the defendant
continues to be indigent.'® The State has failed to overcome that presumption.

Thomas is 57 years old and has been sentenced to a term of 144 months.
There is no “realistic possibility” that he will be in a position to find gainful

employment once he is released from prison sufficient to pay his appellate

19 See State v. Rafay, 168 Wn. App. 734, 811, 285 P.3d 83 (2012) (holding when the jury
had substantial evidence about all of the issues upon which the detective had improperly given
his opinion, the prompt curative instruction combined with the general instruction that the jury is
the sole judge of credibility allowed the jury to decide the case solely on the evidence properly
admitted).

"' Perez-Vaidez, 172 Wn.2d at 818-19.

2 See RAP 14.2 (costs awarded to party that "substantially prevails on review" uniess
appellate court directs otherwise in decision terminating review); RCW 10.73.160 (court may
order offender to pay appellate costs).

13 RAP 15.2(f).
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costs.' We exercise our discretion “to rule that an award to the State of
appellate costs is not appropriate.”®
STATEMENT OF ADDITIONAL GROUNDS
Sufficiency

Thomas argues there was insufficient evidence to support his conviction
for robbery because there was insufficient evidence that he took property “from a
person.” We disagree.

We review a defendant’s challenge to the sufficiency of the evidence by
asking whether any rational trier of fact could have found the elements of the
crime beyond a reasonable doubt.'® In answering this question, we view the
evidence in the light most favorable to the State, drawing all reasonable
inferences in favor of the State.'”

Thomas argues that there was no evidence that he took property from
anyone at the Fred Meyer store. However, “[a] person commits robbery when he
or she unlawfully takes personal property from the person of another or in his or
her presence against his or her will by the use or threatened use of immediate
force, violence, or fear of injury to that person or his or her property or the person
or property of anyone.”'® The evidence shows that Thomas took and refused to
return property belonging to Fred Meyer in the presence of Owens. Thomas

relies on the holding in State v. Nam'® to support his position that there must be

14 State v. Sinclair, 192 Wn. App. 380, 393, 367 P.3d 612 (2016).
% ]d,

'8 State v. Finch, 137 Wn.2d 792, 831, 975 P.2d 967 (1999).

7 1d,

8 RCW 9A.56.190 (emphasis added).

8 4136 Wn. App. 698, 704-05, 150 P.3d 617 (2007).

9
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evidence that he took the property from the victim. We are unpersuaded
because in Nam the State had “omitted the statutory language criminalizing
taking personal property in a victim's presence.”® Because the State had failed

to charge the defendant with the wrongful taking of property in the presence of

another, there was insufficient evidence to convict him of robbery based on his
taking of the victim's purse from the backseat of the car without her knowledge.?'

In this case, the jury was properly instructed that robbery includes the
wrongful taking of property in the presence of another. Because Thomas'
conviction for first degree robbery was supported by substantial evidence,?? we
need not address the evidence that would have supported a conviction on the
lesser included offenses of second degree robbery or third degree theft.

Jury Bias

Thomas contends that he was deprived of a fair trial because juror 7 was
biased. We disagree.

“Actual bias is a ground for challenging a juror for cause,"?® and the trial
court has the duty to excuse any juror who is unfit by reason of bias.?* The mere
fact that a juror expresses or forms an opinion is not in itself sufficient to sustain

a challenge based on actual bias.?®> Instead, “the court must be satisfied, from all

201d at 703-04.

21 |d. at 702-06.

22 See State v, Richie, 191 Wn. App. 916, 926, 365 P.3d 770 (2015) (holding that the
evidence was sufficient to support a robbery conviction when the victim was a store employee
who tried to stop the theft of store merchandise).

23 State v. Lawler, 194 Wn. App. 275, 281, 374 P.3d 278 (2016).

24 RCW 2.36.110.

25 RCW 4.44.190.

10
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the circumstances, that the juror cannot disregard such opinion and try the issue
impartially."26

“The trial judge is in the best position upon observation of the juror's
demeanor to evaluate the responses and determine if the juror would be
impartial."?” We review its determination for abuse of discretion.28

The defense questioned the jury pool and asked if anyone thought police
officers were more believable just because they're police. This exchange
followed:

Juror 7: | thinkso . . . .

Defense: [Jlust by getting up on the witness stand you're automatically

believing them more than you would a civilian, someone not a police

officer? Do you agree with that statement?

Juror 7: I'd say that's fair.

Defense: It's fair?(29)

Defense counsei then turned to Juror No. 8.

Defense: | know you were a police officer for many years. | am interested
to hear your perspective on that question.

Juror 8: Well, it's not believability. It's bias. And there are police officers .

.. that are just as biased as any other person . ... Soldon't have any
more believability of the police officer as anybody else on the witness
stand.

Defense: [Y]ou don't give it more weight just by the fact [that the witness
is a police officer]?

Juror 8: Absolutely not. . . . I've seen bias in police work . . . . | think that
pretty much says it all right there 13

%|d,

27 State v. Brett, 126 Wn.2d 136, 158, 892 P.2d 29 (1995).
®|d,

2 Report of Proceedings (March 16, 2015) at 110-11.
0|d. at 111-12.

11
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After considering the responses of jurors 7 and 8, defense counsel elected
to excuse juror 8 and keep juror 7. Trial counsel's decision on whether to accept
or dismiss a juror is often based on counsel's strategy, experience, and
discretion, and there may be legitimate, tactical reasons to forego challenging a
juror whose responses might suggest some bias.®' Any action by the trial court
to sua sponte excuse a juror “runs the risk of disrupting trial counsel's jury
selection strategy.”?

The trial court was in the best position to evaluate the potential jurors’
demeanor and manner, including juror 7’s demeanor in response to the
statements of juror 8, and it determined that juror 7 could be fair. The trial court’s
determination was apparently shared by defense counsel. There was no abuse
of discretion in its determination.

Perjury

Finally, Thomas argues that Owens and Trattles committed perjury when
they testified that they could identify products that were being sold at Fred Meyer
because the UPC labels were scanned into their inventory system. Thomas
claims that the UPC labels only give information about the manufacturer, and
they are in no way associated with Fred Meyer.

Thomas' challenge on this issue is unavailing for two reasons. First, he
has failed to indicate anywhere in the record where defense counsel challenged

either Owens or Trattles with regards to this testimony. Second, our review of

31 Lawler, 194 Wn. App. at 282-83; State v. Johnston, 143 Wn. App. 1, 17, 177 P.3d 1127
(2007) (observing that counsel's failure to challenge a juror for cause despite some evidence of
potential bias could be a legitimate trial strategy).

32 L awler, 194 Wn. App. at 285.
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the record has not uncovered any such challenge. Therefore, we need not
consider this issue on its merits.3® Moreover, Thomas’ contentions involve
credibility determinations, which this court will not review.3* Therefore, we
decline to address this issue on appeal.

We affirm the judgment and sentence. No appellate costs will be

awarded.
(ox, T

WE CONCUR:

%/m,. 7. ‘

33 See RAP 10.10(c) (court is "not obligated to search the record in support of claims
made in a defendant’s statement of additional grounds for review”).

3 State v. Thomas, 150 Wn.2d 821, 874-75, 83 P.3d 970 (2004) (appellate court defers
to trier of fact on questions of conflicting testimony and witness credibility).
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION ONE

STATE OF WASHINGTON, No. 73654-0-

Respondent, ORDER DENYING MOTION
FOR EXTENSION OF TIME
TO FILE BRIEF, MOTION FOR
RECONSIDERATION, and
MOTION FOR PUBLICATION

V.
JAMES ELLIS THOMAS,

Appeliant,

i g i g

Appellant, James Ellis Thomas, has moved for an extension of time to file a brief
for reconsideration, and to publish the opinion filed in this case on October 3, 2016.
The court having considered these motions has determined that the motions should be
denied. The court hereby

ORDERS that the motions for extension of time to file a brief for reconsideration

and for publication are denied.

Dated this ZQ ~ day of &éﬁ&yg‘c__ 2016.

For the Court:

Cox,J.

Judge




DECLARATION OF FILING AND MAILING OR DELIVERY

The undersigned certifies under penalty of perjury under the laws of the State
of Washington that on the below date, the original document Petition for
Review to the Supreme Court to which this declaration is affixed/attached,
was filed in the Court of Appeals under Case No. 73654-0-1, and a true copy
was mailed with first-class postage prepaid or otherwise caused to be
delivered to the following attorney(s) or party/parties of record at their
regular office or residence address as listed on ACORDS:

& respondent Andrew Alsdorf, DPA
[aalsdorf@snoco.org]

Snohomish County Prosecutor’s Office-Appellate Unit

& petitioner

[

Attorney for other party

MARIA ANA ARRANZA RILEY, Legal Assistant Date: November 23, 2016
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